TOM HAH
| BLA 96- 302 Deci ded Septenber 25, 1997

Appeal froma decision by the Galifornia Sate Gfice, Bureau of Land
Managenent , decl aring ni ne placer mning cl ai ns abandoned and voi d for
failure to pay clai mnai ntenance fees or file a snall mner wai ver
certificate by August 31, 1995. CAMC 26790 through CAMC 26796, CAMC 34415,
and CAMC 120815.

Afirned.

1 BEvi dence: Presunptions--Mning Qains: Rental or daim
Mai nt enance Fees: Small Mner Exenption

(he vwho chooses a neans of delivery thereby assunes the
risk that his chosen agent may not deliver the thing
that was sent. The presunption of regularity that BLM
officials have properly discharged their duties and
have not | ost or msplaced | egally significant
docurents filed wth themis not rebutted wth out
probative evidence that BLMrecei ved the di sputed
docunent .

APPEARANCES  Tom Hash, Quray, ol orado, pro se.
(PN ON BY ADM N STRATI VE JUDGE TEHRRY

Tom Hash has appeal ed a Decision by the Gllifornia Sate dfice,
Bureau of Land Managenent (BLM, dated March 7, 1996, declaring the Gant
Qeek #1 through #8 and the Rattl esnake pl acer mining clai ns (CAMC 26790
t hrough CAMC 26796, CAMC 34415, and CAMC 120815) abandoned and voi d for
failure to pay cla mna ntenance fees of $100 per claimor file a snall
mner waiver certificate by August 31, 1995, as required by the Qmi bus
Budget Reconciliation Act of 1993, Pub. L. No. 103-66, 107 Sat. 312, 405
(1993), codified at 30 US C § 28f (1994).

Appel lant argues that in July 1995, he nailed his mai ntenance fee
vai ver certificate and at the sane tine nailed forns required by the Gorps
of Engineers and the property taxes due on the clains. He states that the
latter two were tinely recei ved and that he does not understand why BLM
does not have the nai ntenance fee waiver certificate. He states that the
mning clains provide a substantial portion of his yearly incone.
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The Qmi bus Budget Reconciliation Act of 1993 requires the hol der of
an unpatented mning claimto pay, for the years 1994 through 1998, a claim
mai nt enance fee of $100 per year. 30 US C § 28f(a) (1994). It allows
the Departnent to waive the fee for a claimant who certifies that, on the
date the paynent was due, the clainant held "not nore than 10 mning
clains, mll sites or tunnel sites, or any conbi nation thereof, on public
| ands" and perforned the assessnent work required by the Mning Law of
1872. 1d. 8§ 28f(d); seeid. § 28. The |legal consequence of failure to
conpl y was specified by Gongress: "Failure to pay the cl ai mnai nt enance
fee * * * shall conclusively constitute a forfeiture of the unpatented
mning claim mll or tunnel site by the claimant and the clai mshal | be
deened nul | and void by operation of law" 1d. § 28i.

The BLM has provi ded by regul ation that a mining cla mnai ntenance fee
Wl be considered to have been tinely received if it is

received wthin the tine period prescribed by law or, if nailed
to the proper BLMoffice, is contained wthin an envel ope clearly
post-narked by a bona fide nail delivery service wthin the
period prescribed by | aw and recei ved by the proper BLM S ate
Gfice by 15 cal endar days subsequent to such period * * *.

43 CF.R § 3833.0-5(n).

[1] Reviewof the case files for the mning clains at issue inthis
appeal discloses that they contain the original and copies of affidavits of
assessnent work recei ved by BLMon August 25, 1995, but do not contain
ei ther accounting docunentation show ng paynent of clai mnai ntenance fees
by August 31, 1995, or a snall miner waiver certificate. For purposes of
review we assune that Appellant nailed a small mner waiver certificate to
BLM as he asserts. Neverthel ess, the Board has stated nmany tines that
"one who chooses a neans of delivery thereby assunes the risk that his
chosen agent may not deliver the thing that was sent.” Mrgan R chardson
Qperating @., 126 | BLA 332, 333 (1993). The Board al so applies a
presunption of regularity that BLMofficial s have properly discharged their
duties and have not |ost or misplaced |legally significant docunents filed
wththem Slver King Mning ., 122 IBLA 357, 359 (1992). The
presunption can be rebutted by probative evidence that BLMrecei ved t he
docunent, but Appel |l ant has not provided any evidence to showthat his
smal | mner waiver certificate was received by BLM See id.; International
Metal s & Energy, 114 | BLA 221, 223 (1990).

The BLMcorrectly determned that, as a natter of law Appellant's
mni ng cl ai '8 becane abandoned and void for failure to pay the claim
nai ntenance fees or file a snall mner waiver certificate. Appellant nay
wsh to consult wth BLMto deternmne whether the clains can be rel ocat ed.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision of
the Gllifornia Sate Gfice is affirned.

Janes P. Terry
Admini strative Judge

| concur:

Franklin D Arness
Admini strative Judge

140 | BLA 246

WAW Ver si on



